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THE

PACIFIC

Avoid Cholera, Ill-Health and Disease by

Using our Self-Cleansing and
Reversible Water Filter.

BEVERSIBLE AND SELF-CLEANSING

faucet, plain or screw.

Price 40cts.

’ YEAR AFTER YEAR.

The Charcoal and Silex which these filters con'ain is the
It puts new life into the

yo<t water puritier known to szientists,
water and removes all germs and other impurities,

(0 CLEANSE FILTER—Reverse end;attach again to faucet, let water low freely
wash out mud and other impurities, and in a few seconds it is again ready for use,

Water Fiiters

are made of Brass, Nickle Plated, and will fit any size

THOUSANDS OF PEOPLE BUY THESE FILTE

ORS

RAZORS.

We carry the New Gem Safty
Razor, wuvalaable to travellers; for
shaving on the water: for these
who oceasionly or habitnally shave
themselves,

He your bieard ?H'll'_’.'i'f or mild
on ean give yourself a elean, close
shave with absolute eise, comiort
and security. Once us=ed they ure
never given up.

Put up i elegant satin lined
noroeco cases. We have simple
containing one frame and
blade, and sets containing frame,
seven blades, strop machine, strop,
handle, soap, eomb, cosmetique,
brush and mirror.

sets

Brakes

Alcohol Stove

~mall, servicable, compact. Invaluable

the sick room, on a lady's dressing
ble. in a bachelor's apartments, or any-
ere o small quick fire is wanted.

ONLY 40 CENTS.

Mcost
Stylish
Mount

Emergency, Search, or Flash Light.

The most servicable electric light yet invented. Can be used at auy time and for
No danger.

all purposes where a light is required. No wires. No chemicals.
tronble handling it, (a child can operateit). SIMPLICITY ITSELF.

Pearson & Potter Company, Ltd.

This
Season

Lightest
Running
Wheel
On the
Market

DIMY 10
1 L.-i" 'L"}

No

926 FORT STREET.

IN THE SUPREME COURT OF THE TERRITORY OF

DeceMBeERr TeErM, 1900,

[. M. MIST . S. M. W. KAWELO and W. R. CASTLE,
® Trustee.
xcerrtons ¥rom Circvrr Covkr, First Crrevrr.
SUBMITTED JANTARY 3, 1901, Decmep Marca 5, 1901.

Frear, CuJ.. axn Garsrarra, J.  (Perry, .J., DISQUALIFIED.)
‘ontrol of the order of offering or introducing testimony is within
discretion 'nf the trial eourt and rulings thereon not proper
ect of exception unless abuse is shown. .
he provisions of See. 1029, Compiled Laws, authorizing exet:uufm
, issue from the Supreme Court on judgment of police and district
onrts must have been strictly followed in order to sustain execu-

in and sale of real property thereunder.

OPINION OF THE COURT BY GALBRAITH, I,

[ e plaintiff filed a suit in ejectment in the (lircuit Court ot

I 1=t

e, indement was rendered in his favor.

and at the hearing before the court, Jury
The defendants

(‘ireuit

. this court on exceptions alleging numerous errors.
appears from the record that the !“'Hi"" to. the ;“:r.i“l'] ]
tod to irace title to a ecommon source through one Mikasobe:
the plaintiff claims through a deed from f\llk:la:»h:- dated
mber 1st. 1897 that the defendants’ claim to title is based
Jeed from the marshal of the kingdom dated .\n;:u.-‘t. 3d,

under a sale made on execution issued by Clerk of t_}“'
C‘onrt. on what is claimed to be, a certified copy (_'t *
ent and exeention of the Police Court of Hl_’n“}“]” agamst

|
ASOLe,

t will not be necessary to take up the several exceptions and
ipon them separately since a ruling on two or three of them

lispose of the case. ‘ 2 ok T
Fxception ‘was taken to the ruling of the court t_lum-lmg_.: that
cfendants should introduce their testimony St’_r(lflt‘llt!:ll-l_\_'l
offering proof of title they should. ln'm:r-ml in li)g‘l(;"tl
was elearly within the discretion of the trial

This 1'1_111;1;:‘ .
¢t and as there-does not appear to have been any abuse uf.
retion: it is not a proper subject of exception. 1 Greenleaf
I'v. See. 451 Merricourt v. Ins. Co., ande. . -
Again it is alleged that the court erred in sustaining objection
Hi .lilllli.--*inil‘ in evidence of what is designated as “Law
No. 9664, J. M. Monsarrat v. Mikasobe,” same beimng
i ok “ourt of Hawaii on which the execu-

and sale was made by which, it is claimed, Mikasobe was

i<t of the title to the land in dispute. - It am'x-nrs.tlmt e
Monsarrat obtained judgment in the District (:-‘O}ll't nt. Hono-
i on the 22d day o June, 1888, against the said Mikasobe,
i exeeution o be issued on same day and returned five days
et “no personal property found” and attempted to file copy of

s 3
|

e |
A "1l

‘record of the Supreme (

.

this judgment and execution with the Clerk of the Supreme
Court and caused execution to issue from the Supreme Conri
on which the levy and sale was made and marshal’s deed exeent-

= . L
ed to the defandants’ grantor.

Sec. 1029, (Compiled Laws), in force at that time, provided,
relative to police conrt executions, that when a sufficient amount
of property belonging to the defendant in execution eannot be
found within the jurisdiction of the justice issuing the execution
and the same is returned unsatisfied the plaintiff in execution
may, “upon procuring a certified copy of the judgment and
execution in the court below,” canse same to be docketed it the
office of the clerk of the Supreme Conrt and sue out an execn-
tion from the Supreme Court, available against the property of
the defendant The proper
practice under this statute, it seems, as suggested by the court in
Lindsay v. Kainana, 4 Haw. 165, in cazes where the real estate

wherever situated in the islands.

was sitnated within the jurisdiction of the justice issuing the ex-
ecution, as was true in the case at bar, would have been after
filing the certified transeript of the judement and execution with
the clerk of the Supreme Court, to have caused an alias exeecn-
tion to issue from the police court at Honolulu and the levy and
sale to be made thereunder. However this may be, it is not
Neeessary to t!t'r'it]l'. as the c;m‘ﬂit-ll 15 not raised in this case,

The action taken by the defendants’ grantor was a statutory
proceeding by which it was attempted to divest defendant in
exceution, Mikasobe, of the title to his properiv., We take the
law to be well settled that in snch proceedings the provisions of
the statute must be strictly followed.
Haw. 168; O’Brien v. O’ Brien, 42 Mich. 165 French v. Ed-
wards, 13 Wall. 506. The adthority of the clerk of the
Supreme Conrt to issue the execution against Mikasobe, to en-
force the jmlguu-ul of the lmli(:t' j?l.-lit't' of Honolulu, ~l|-ln-llilt-li
upon the filing of a “certified copy of the judgment and execu-
tion,” and upon the existence of such other facts as the statute
preseribed.  *“*Unless it can be shown that the law was substan-
rially complied with, the act of the clerk is regarded as without
anthority, and therefore void.’ Ed.
Sec. 14.

The certified copy of the,judgment and execution relied on
by the defendants to sustain title is as follows:

Lindsay r. Kainana, +

Freeman on Exec., 3d

"[)lilii‘l‘ {‘lnlll'r ll[‘ [l”““I“]“.
Friday, June 22, 1888.
J. M. Monsarrat

Trustee for S. A. Monsarrat Aection on a Note

. for $100.
Mikasobe.
Judgment for plaintiff with interest .......... ceaa® 13403
Attorney’s COMMISSION « .o v voeseoccocomscnnssons 10.80
(OB o 2 Ko e el fasislarmcel /oo biteis ST T SYS  NEE) o e 4.70

$ 149 S4
I'do lli‘l'l_'!:\‘ certify tiw above to ll(‘ a mue copy of the I‘C"ul"t.l
of the above entitled cause in the Police Court of Honoluln.
David Dayton,
Police Justice of Honoluln.

.

June 22, '88.

This certificate is on the same sheet of paper as the abstract

Distributing Agency

B. F. GOODRICH CO.

- -

TEL. MAIN 784.

of j!l(]{_;llll‘!ll. The second sheet of this record is a blank and

the third is what is claimed to be a copy of the execution issued
from the police court. These sheets are fastened together and
presented as one record. The execution is marked “Copy.”
There is no presence of a certificate attached to it or endorsed
thereon. The jndgment can scarcely be considered more than
an abstract, still it is possibly as full as the form used by the

police court at that time. Aside from the fact that this J ndg-

ment” fails to show either an appearance by or personal service
on the defendant, we cannot say that this record is even a sub-
stantial ecompliance with the provisions of the statute. In order
to Justify the transfer of title to real estate under this statute it
is not only necessary that a certified copy of the judgment of the
lower court, but alo’a certified copy of the erecution issued
thereon, be filed with the clerk of the Supreme Court. We
understand that it is a necessary step in the proceeding and one
of equal importance that the execution be certified as well as the
judgment.  Certified copies of each filed are made eonditions
precedent to the rightful issue of exeeution by the elerk of the
Supreme Conrt. If either be wanting the authority for the
clerk’s action under the statute fails and his acts are void. No
title to property passed nnder a sale on execution so issued. A
title elaimed under such a sale mav be attacked in a collateral
as well as in a direet proceeding.

An additional reason in support of the ruling of the trial court
in excluding this record would be that it fails to show the exist-
ence of one jurisdictional fact necessary to anthorize the filing of
the police conrt record and the issuance of exeention by the
clerk of the Supreme Court, to-wit: That no property, or not a
sufficient amount of property, belonging to the defendant in ex-
ecntion eonld be found within the jurisdiction of the police
court of Honolnln.  The statutes preseribed as a condition prece-
dent to the existence of the right w file certified copy of judg-
ment and exeeution of lower conrt with the clerk of the Supreme
Court and to canse execution to issue thereon $rom the higher
court, that, “no property, or not a sutficient amount of property,
belonging to the defendant in execntion, can be found within
the jurisdiction of the judge or justice issning the execution,”
See. 1029 C, L. 1t must appedr that no property, belonging to
the defendant in execution could be found within the jurisdic-
tion of the police court of Honolulu. A showing that no per-
somal property was found will not satisfy the statute. The al-
leged copy of the execution filed with the vlerk of the Supreme
Court wonld show if it had been admitted in evidence by the
return endorsed thereon, that “no personal property™ could be
found belonging to the defendant “within the district.” This
showing is not sufficient under the statute espeecially in connec-
tion with the affirmative evidence presented by the record: that
the execution was issned from the police court on June 22d, and
returned on June 27th, and that on the following day execution
jssued from the Supreme Court and was aftc-r\\'nrt_ls levied on
property (real estate) belonging to the defendant in execution
within the jurisdiction of the police eourt of Honolulu. This is
really an affirmative showing by the record itself that the execu-
tion was issued from the Supreme Conrt without authority ot
law.

A further consideration of defendants’ exceptions will be un-
necessary as under the foregoing views of the laws they conld
in no event recover the premises in dispute.

The exceptions are overruled.

Hatel & Silliman for plaintiff.

W. . Castle, P. L. Weaver and E. Johnson for defendants,
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